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In 1996, Brazil enacted a modern national arbitration
law,2 which did not remove all the obstacles to arbitration
but significantly improved the status of arbitration in Brazil.
However, soon after the enactment of the law, the constitutionality
of the Brazilian Arbitration Law was challenged in the Brazilian
Supreme Court and such challenge put the enforceability of an
arbitration clause in question.
Article 7 of the Brazilian Arbitration Law called for national
courts to compel specific performance of an arbitration clause
to resolve disputes if there is an arbitration clause and one of
the parties is not willing to collaborate. The Brazilian Supreme
Court found that Article 7 was an unconstitutional violation of
Article 5 (XXXV) of the Brazilian Federal Constitution, which
guarantees the right of access to the state courts. Although this
view was not universally accepted, it was sufficient to delay the
development of arbitration in Brazil for 5 years.
In December 2001, the debate on the constitutionality of the
Brazilian Arbitration Law was finally over, when the Brazilian
Supreme Court issued a decision holding the constitutionality of
the Brazilian Arbitration Law.3 Once the constitutionality of the
Brazilian Arbitration Law was affirmed, there was a noticeable
growth in the number of arbitration clauses incorporated into
contracts with Brazilian parties and a significant increase of
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national and international arbitration proceedings involving
Brazilian parties.
The Brazilian Arbitration Law did not completely follow
the UNCITRAL Model Law and it did not solve all the problems
in the Brazilian legal framework for arbitration. However, it has
brought the legal framework of arbitration in Brazil closer to
the internationally accepted standards of arbitration. In fact,
a brief examination of the Brazilian Arbitration Law shows
that it provides a wide scope of arbitrability,4 recognizes the
autonomy of the parties5 and provides an improved mechanism
for enforcement of foreign arbitral awards.6
Regarding the ratification of international conventions,
Brazil ratified the Inter-American Convention on International
Commercial Arbitration (Panama 1975),7 in 1995, and the InterAmerican Convention on Extraterritorial Effects of Foreign
Judgment and Arbitral Awards (Montevideo 1979) in 1997.
Then, in 2002 the Brazilian Congress approved the New York
Convention,8 which entered into force in Brazil on 24th of
July 2002, following the signature of the Presidential Decree
No.4311.9
In this context, there have been some decisions from the
Superior Court of Justice as well as a number of decisions in
different State courts throughout Brazil, which shows the
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positive attitude of Brazilian Courts towards arbitration. For
example, there have been a number of decisions in which
different Brazilian Courts respected the will of the parties who
voluntarily chose arbitration as a method of dispute resolution.10
Furthermore, Brazilian courts have decided, and it is now
widely accepted, that the Brazilian Arbitration Law applies to
arbitration agreements signed before 1996, i.e. the year in which
the Brazilian Arbitration Law entered into force.11 In addition,
there have been some decisions in which Brazilian courts made
it clear that they will not try not to interfere with the decisions
of arbitral tribunals and will not review the merits of an arbitral
award but will simply consider whether the formal requirements
of the Brazilian Arbitration Law were met.12
However, Brazilian courts are not always pro-arbitration.
In fact, sometimes, they could be rather unpredictable. For
instance, it seemed that Brazil no longer required a compromisso
if there was a ‘full’ arbitration clause.13 Nevertheless, in 2008,
the Court of Appeal of Panamá issued a decision that went
against the generally accepted principles of arbitration and the
case law in Brazil, in Itiquira Energética S/A v Inepar Indústria
e Construções,14 the Court of Appeal of Paraná decided that
because the parties did not conclude a submission agreement
(compromisso arbitral) the arbitration agreement was not
valid. This is a regrettable decision because it represents an
‘isolated pathology’ and goes against the prevailing case law and
internationally accepted principles of arbitration.15
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From the above, one can see that the legal framework for
international commercial arbitration in Brazil is changing in
order to provide a better environment for arbitration. Brazilian
courts, in general, have been very pro arbitration and most of
the decisions respect the general principles of arbitration and
reflect the internationally accepted standards of international
commercial arbitration.
Nevertheless, there are still challenges in arbitration
in Brazil, which could be attributed to lack of practice and
experience of Brazilian judges in the context of international
commercial arbitration.16 It is also important to emphasize
that the case law that is being developed in the country relates
mainly to domestic arbitration and, therefore, Brazil still needs
to develop a culture of international arbitration. Unarguably,
developing a culture of international arbitration would take time
and significant effort from the Brazilian government and legal
community.
In summary, the legal framework for arbitration in Brazil
has undergone a remarkable change over the last few years.
Brazil can now be regarded as an arbitration-friendly country,
the case law that is developing in this country is in line with the
internationally accepted standards of international arbitration
and, for all the reasons discussed above, the future of international
commercial arbitration in Brazil looks much brighter than it did
a few years ago.
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For example, one area that is still problematic is whether the Brazilian Law allows for State participation in arbitration. Although some national laws in Latin
America explicitly allow the State to submit to international arbitration, the Brazilian Arbitration Law is silent on that matter, which can bring some uncertainty.
Another peculiar aspect of arbitration in Brazil is that the law on public-private partnerships (PPP), which does not exclude the possibility to submit disputes in PPP
to international arbitration but requires arbitration to be conducted in Brazil, in Portuguese and according to the Brazilian Arbitration Law and those requirements
are not in conformity with the internationally accepted standards of international arbitration (Art.11 (III) of Law 11079 of Dec 30, 2004).
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